
Betreft: standpuntbepaling CETA

Geachte heer Verhagen,

Op 4 juli 2012 besloot het Europees Parlement tot verwerping van het Anti- 

Counterfeiting Trade Agreement (ACTA). Tot onze grote schrik werd ACTA 

nog geen zes dagen later opnieuw onderwerp van discussie. Uit een gelekte 

versie van het Canada - EU Trade Agreement (CETA) blijkt namelijk dat dit 

verdrag een aantal bepalingen bevat die nagenoeg identiek zijn aan 

bepalingen uit ACTA. 

Uit een vergelijkingsoverzicht tussen ACTA en CETA (zie bijlage) volgt dat de 
gelijkenis ziet op – onder meer – artikel 23(1), 27(3) en (4) en 9(1) van ACTA. 
Deze omstreden bepalingen gaan over respectievelijk strafrechtelijke 
handhaving, private handhaving door Internet Service Providers en 
schadevergoeding. Juist deze bepalingen zijn omstreden en waren reden 
om ACTA te verwerpen. 

Tot onze blijdschap was het groeiende verzet tegen ACTA ook voor uw 

regering reden om ACTA af te wijzen: bij brief van 25 juni 2012 liet u weten 

ACTA definitief niet te ondertekenen. Nederland nam hiermee het voortouw 

in de strijd tegen ACTA op Europees niveau.

Wat betreft CETA is voor Nederland is een zelfde rol weggelegd. Gezien uw 

regeringsstandpunt over ACTA, gaan wij er vanuit dat wanneer CETA in de 

Raad van Ministers wordt besproken, uw regeringsstandpunt over de ACTA-

bepalingen in CETA hetzelfde zal zijn. Immers, het gaat om inhoudelijk 

dezelfde bepalingen.

Overigens waren we enigszins verbaasd door uw brief van 10 juli 2012, 

waarin u reageert op een oproep om tegen nieuwe met ACTA vergelijkbare 

verdragen te stemmen. U overweegt daarin “dat elk ontwerp-verdrag op zijn 
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eigen inhoud zal worden beoordeeld”. Zoals we hier voor hebben opgemerkt 

zijn een aantal bepalingen in ACTA en CETA identiek. Dat geldt dus ook voor 

hun beoordeling. Een eigen inhoudelijke beoordeling van deze bepalingen in 

CETA zal dan ook niet leiden tot een ander oordeel. We gaan er daarom 

vanuit dat uw overweging niet op deze bepalingen ziet.

Daarvoor maakt het geen verschil dat de Europese Commissie op 11 juli liet 

weten dat artikelen 27(3) en (4) van ACTA inmiddels uit CETA zijn verwijderd. 

De gelijkenis met ACTA strekt immers verder dan dit ene artikel.

Wij verzoeken u daarom met klem te bevestigen dat de Nederlandse 

regering in de Raad van Ministers tegen CETA zal stemmen, althans tegen 

die bepalingen die inhoudelijk gelijk zijn aan enige bepaling van ACTA. Wij 

verzoeken uw regering verder te bevestigen dat zij ernaar streven dat deze 

bepalingen uit CETA worden verwijderd. Uw bevestiging ontvangen wij graag 

ruim voor de eerstvolgende vergadering van de Raad van Ministers en in 

ieder geval binnen veertien dagen na dagtekening van deze brief.  

Deze brief zond ik u tevens per e-mail.

Hoogachtend,

Simone Halink

Cc: staatssecretaris Teeven



Bijlage - Overzicht van ACTA-bepalingen in CETA, opgesteld door ACTA-expert Michael Geist.
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QRW�RWKHUZLVH�FRQWUDYHQH�LWV�PHDVXUHV�LPSOHPHQWLQJ�WKHVH�SDUDJUDSKV��

�$UWLFOH������IRRWQRWH����

,Q�LPSOHPHQWLQJ�SDUDJUDSKV���������DQG������QR�3DUW\�VKDOO�EH�REOLJDWHG�WR

UHTXLUH�WKDW�WKH�GHVLJQ�RI��RU�WKH�GHVLJQ�DQG�VHOHFWLRQ�RI�SDUWV�DQG

FRPSRQHQWV�IRU��D�FRQVXPHU�HOHFWURQLFV��WHOHFRPPXQLFDWLRQV��RU�FRPSXWLQJ
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DSSURSULDWH�OLPLWDWLRQV�RU�H[FHSWLRQV�WR�PHDVXUHV�LPSOHPHQWLQJ�WKH�SURYLVLRQV

RI�SDUDJUDSKV�������DQG����7KH�REOLJDWLRQV�VHW�IRUWK�LQ�SDUDJUDSKV�������DQG��

DUH�ZLWKRXW�SUHMXGLFH�WR�WKH�ULJKWV��OLPLWDWLRQV��H[FHSWLRQV��RU�GHIHQFHV�WR
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SURYLVLRQV�RI�SDUDJUDSKV���������DQG������7KH�REOLJDWLRQV�VHW�IRUWK�LQ
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/LDELOLW\

)XUWKHU�WR�SDUDJUDSK����HDFK�3DUW\¶V�HQIRUFHPHQW�SURFHGXUHV�VKDOO�DSSO\�WR

LQIULQJHPHQW�RI�FRS\ULJKW�RU�UHODWHG�ULJKWV�RYHU�GLJLWDO�QHWZRUNV��ZKLFK�PD\

LQFOXGH�WKH�XQODZIXO�XVH�RI�PHDQV�RI�ZLGHVSUHDG�GLVWULEXWLRQ�IRU�LQIULQJLQJ

SXUSRVHV��7KHVH�SURFHGXUHV�VKDOO�EH�LPSOHPHQWHG�LQ�D�PDQQHU�WKDW�DYRLGV�WKH

FUHDWLRQ�RI�EDUULHUV�WR�OHJLWLPDWH�DFWLYLW\��LQFOXGLQJ�HOHFWURQLF�FRPPHUFH��DQG�

FRQVLVWHQW�ZLWK�WKDW�3DUW\¶V�ODZ��SUHVHUYHV�IXQGDPHQWDO�SULQFLSOHV�VXFK�DV

IUHHGRP�RI�H[SUHVVLRQ��IDLU�SURFHVV��DQG�SULYDF\��>)RRWQRWH�����)RU�LQVWDQFH�

ZLWKRXW�SUHMXGLFH�WR�D�3DUW\¶V�ODZ��DGRSWLQJ�RU�PDLQWDLQLQJ�D�UHJLPH�SURYLGLQJ

IRU�OLPLWDWLRQV�RQ�WKH�OLDELOLW\�RI��RU�RQ�WKH�UHPHGLHV�DYDLODEOH�DJDLQVW��RQOLQH

VHUYLFH�SURYLGHUV�ZKLOH�SUHVHUYLQJ�WKH�OHJLWLPDWH�LQWHUHVWV�RI�ULJKW�KROGHU�@

������(DFK�3DUW\�VKDOO�HQGHDYRXU�WR�SURPRWH�FRRSHUDWLYH�HIIRUWV�ZLWKLQ�WKH

EXVLQHVV�FRPPXQLW\�WR�HIIHFWLYHO\�DGGUHVV�WUDGHPDUN�DQG�FRS\ULJKW�RU�UHODWHG

ULJKWV�LQIULQJHPHQW�ZKLOH�SUHVHUYLQJ�OHJLWLPDWH�FRPSHWLWLRQ�DQG��FRQVLVWHQW�ZLWK

WKDW�3DUW\¶V�ODZ��SUHVHUYLQJ�IXQGDPHQWDO�SULQFLSOHV�VXFK�DV�IUHHGRP�RI

(DFK�3DUW\¶V�HQIRUFHPHQW�SURFHGXUHV�VKDOO�DSSO\�WR�LQIULQJHPHQW�RI�FRS\ULJKW

RU�UHODWHG�ULJKWV�RYHU�GLJLWDO�QHWZRUNV��ZKLFK�PD\�LQFOXGH�WKH�XQODZIXO�XVH�RI

PHDQV�RI�ZLGHVSUHDG�GLVWULEXWLRQ�IRU�LQIULQJLQJ�SXUSRVHV��7KHVH�SURFHGXUHV

VKDOO�EH�LPSOHPHQWHG�LQ�D�PDQQHU�WKDW�DYRLGV�WKH�FUHDWLRQ�RI�EDUULHUV�WR

OHJLWLPDWH�DFWLYLW\��LQFOXGLQJ�HOHFWURQLF�FRPPHUFH��DQG��FRQVLVWHQW�ZLWK�WKDW

3DUW\¶V�ODZ��SUHVHUYHV�IXQGDPHQWDO�SULQFLSOHV�VXFK�DV�IUHHGRP�RI�H[SUHVVLRQ�

IDLU�SURFHVV��DQG�SULYDF\��>&$��)RU�LQVWDQFH��ZLWKRXW�SUHMXGLFH�WR�D�3DUW\¶V

ODZ��DGRSWLQJ�RU�PDLQWDLQLQJ�D�UHJLPH�SURYLGLQJ�IRU�OLPLWDWLRQV�RQ�WKH�OLDELOLW\

RI��RU�RQ�WKH�UHPHGLHV�DYDLODEOH�DJDLQVW��RQOLQH�VHUYLFH�SURYLGHUV��ZKLOH

SUHVHUYLQJ�WKH�OHJLWLPDWH�LQWHUHVWV�RI�ULJKW�KROGHUV��ZRXOG�EH�SHUPLWWHG@�

��������(DFK�3DUW\�VKDOO�HQGHDYRXU�WR�SURPRWH�FRRSHUDWLYH�HIIRUWV�ZLWKLQ�WKH

EXVLQHVV�FRPPXQLW\�WR�HIIHFWLYHO\�DGGUHVV�WUDGHPDUN�DQG�FRS\ULJKW�RU

UHODWHG�ULJKWV�LQIULQJHPHQW�ZKLOH�SUHVHUYLQJ�OHJLWLPDWH�FRPSHWLWLRQ�DQG�

FRQVLVWHQW�ZLWK�WKDW�3DUW\¶V�ODZ��SUHVHUYLQJ�IXQGDPHQWDO�SULQFLSOHV�VXFK�DV

0RQGD\�-XO\���������
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WKDW�3DUW\¶V�ODZ��SUHVHUYLQJ�IXQGDPHQWDO�SULQFLSOHV�VXFK�DV�IUHHGRP�RI

H[SUHVVLRQ��IDLU�SURFHVV��DQG�SULYDF\�

������$�3DUW\�PD\�SURYLGH��LQ�DFFRUGDQFH�ZLWK�LWV�ODZV�DQG�UHJXODWLRQV��LWV

FRPSHWHQW�DXWKRULWLHV�ZLWK�WKH�DXWKRULW\�WR�RUGHU�DQ�RQOLQH�VHUYLFH�SURYLGHU�WR

GLVFORVH�H[SHGLWLRXVO\�WR�D�ULJKW�KROGHU�LQIRUPDWLRQ�VXIILFLHQW�WR�LGHQWLI\�D

VXEVFULEHU�ZKRVH�DFFRXQW�ZDV�DOOHJHGO\�XVHG�IRU�LQIULQJHPHQW��ZKHUH�WKDW

ULJKW�KROGHU�KDV�ILOHG�D�OHJDOO\�VXIILFLHQW�FODLP�RI�WUDGHPDUN�RU�FRS\ULJKW�RU

UHODWHG�ULJKWV�LQIULQJHPHQW��DQG�ZKHUH�VXFK�LQIRUPDWLRQ�LV�EHLQJ�VRXJKW�IRU�WKH

SXUSRVH�RI�SURWHFWLQJ�RU�HQIRUFLQJ�WKRVH�ULJKWV��7KHVH�SURFHGXUHV�VKDOO�EH

LPSOHPHQWHG�LQ�D�PDQQHU�WKDW�DYRLGV�WKH�FUHDWLRQ�RI�EDUULHUV�WR�OHJLWLPDWH

DFWLYLW\��LQFOXGLQJ�HOHFWURQLF�FRPPHUFH��DQG��FRQVLVWHQW�ZLWK�WKDW�3DUW\¶V�ODZ�

SUHVHUYHV�IXQGDPHQWDO�SULQFLSOHV�VXFK�DV�IUHHGRP�RI�H[SUHVVLRQ��IDLU�SURFHVV�

DQG�SULYDF\�

�$UWLFOH����

FRQVLVWHQW�ZLWK�WKDW�3DUW\¶V�ODZ��SUHVHUYLQJ�IXQGDPHQWDO�SULQFLSOHV�VXFK�DV

IUHHGRP�RI�H[SUHVVLRQ��IDLU�SURFHVV��DQG�SULYDF\�

��������$�3DUW\�PD\�SURYLGH��LQ�DFFRUGDQFH�ZLWK�LWV�ODZV�DQG�UHJXODWLRQV��LWV

FRPSHWHQW�DXWKRULWLHV�ZLWK�WKH�DXWKRULW\�WR�RUGHU�DQ�RQOLQH�VHUYLFH�SURYLGHU�WR

GLVFORVH�H[SHGLWLRXVO\�WR�D�ULJKW�KROGHU�LQIRUPDWLRQ�VXIILFLHQW�WR�LGHQWLI\�D

VXEVFULEHU�ZKRVH�DFFRXQW�ZDV�DOOHJHGO\�XVHG�IRU�LQIULQJHPHQW��ZKHUH�WKDW

ULJKW�KROGHU�KDV�ILOHG�D�OHJDOO\�VXIILFLHQW�FODLP�RI�WUDGHPDUN�RU�FRS\ULJKW�RU

UHODWHG�ULJKWV�LQIULQJHPHQW��DQG�ZKHUH�VXFK�LQIRUPDWLRQ�LV�EHLQJ�VRXJKW�IRU

WKH�SXUSRVH�RI�SURWHFWLQJ�RU�HQIRUFLQJ�WKRVH�ULJKWV�

7KHVH�SURFHGXUHV�VKDOO�EH�LPSOHPHQWHG�LQ�D�PDQQHU�WKDW�DYRLGV�WKH�FUHDWLRQ

RI�EDUULHUV�WR�OHJLWLPDWH�DFWLYLW\��LQFOXGLQJ�HOHFWURQLF�FRPPHUFH��DQG�

FRQVLVWHQW�ZLWK�WKDW�3DUW\¶V�ODZ��SUHVHUYHV�IXQGDPHQWDO�SULQFLSOHV�VXFK�DV

IUHHGRP�RI�H[SUHVVLRQ��IDLU�SURFHVV��DQG�SULYDF\�@

>SURSRVHG�E\�&DQDGD@

&LYLO

(QIRUFHPHQW�

,QMXQFWLRQV

(DFK�3DUW\�VKDOO�SURYLGH�WKDW��LQ�FLYLO�MXGLFLDO�SURFHHGLQJV�FRQFHUQLQJ�WKH

HQIRUFHPHQW�RI�LQWHOOHFWXDO�SURSHUW\�ULJKWV��LWV�MXGLFLDO�DXWKRULWLHV�KDYH�WKH

DXWKRULW\�WR�LVVXH�DQ�RUGHU�DJDLQVW�D�SDUW\�WR�GHVLVW�IURP�DQ�LQIULQJHPHQW��DQG

LQWHU�DOLD��DQ�RUGHU�WR�WKDW�SDUW\�RU��ZKHUH�DSSURSULDWH��WR�D�WKLUG�SDUW\�RYHU

ZKRP�WKH�UHOHYDQW�MXGLFLDO�DXWKRULW\�H[HUFLVHV�MXULVGLFWLRQ��WR�SUHYHQW�JRRGV

WKDW�LQYROYH�WKH�LQIULQJHPHQW�RI�DQ�LQWHOOHFWXDO�SURSHUW\�ULJKW�IURP�HQWHULQJ�LQWR

WKH�FKDQQHOV�RI�FRPPHUFH�

1RWZLWKVWDQGLQJ�WKH�RWKHU�SURYLVLRQV�RI�WKLV�6HFWLRQ��D�3DUW\�PD\�OLPLW�WKH

UHPHGLHV�DYDLODEOH�DJDLQVW�XVH�E\�JRYHUQPHQWV��RU�E\�WKLUG�SDUWLHV�DXWKRUL]HG

E\�D�JRYHUQPHQW��ZLWKRXW�WKH�DXWKRUL]DWLRQ�RI�WKH�ULJKW�KROGHU��WR�WKH�SD\PHQW

RI�UHPXQHUDWLRQ��SURYLGHG�WKDW�WKH�3DUW\�FRPSOLHV�ZLWK�WKH�SURYLVLRQV�RI�3DUW�,,

RI�WKH�75,36�$JUHHPHQW�VSHFLILFDOO\�DGGUHVVLQJ�VXFK�XVH��,Q�RWKHU�FDVHV��WKH

UHPHGLHV�XQGHU�WKLV�6HFWLRQ�VKDOO�DSSO\�RU��ZKHUH�WKHVH�UHPHGLHV�DUH

LQFRQVLVWHQW�ZLWK�D�3DUW\¶V�ODZ��GHFODUDWRU\�MXGJPHQWV�DQG�DGHTXDWH

FRPSHQVDWLRQ�VKDOO�EH�DYDLODEOH���$UWLFOH���

���(DFK�3DUW\�VKDOO�SURYLGH�WKDW��LQ�FLYLO�MXGLFLDO�SURFHHGLQJV�FRQFHUQLQJ�WKH

HQIRUFHPHQW�RI�LQWHOOHFWXDO�SURSHUW\�ULJKWV��LWV�MXGLFLDO�DXWKRULWLHV�VKDOO�KDYH

WKH�DXWKRULW\�WR�LVVXH�DQ�RUGHU�DJDLQVW�D�SDUW\�WR�GHVLVW�IURP�DQ�LQIULQJHPHQW�

DQG�LQWHU�DOLD��DQ�RUGHU�WR�WKDW�SDUW\��RU��ZKHUH�DSSURSULDWH��WR�D�WKLUG�SDUW\

RYHU�ZKRP�WKH�UHOHYDQW�MXGLFLDO�DXWKRULW\�H[HUFLVHV�MXULVGLFWLRQ��WR�SUHYHQW

LQIULQJLQJ�JRRGV�IURP�HQWHULQJ�LQWR�WKH�FKDQQHOV�RI�FRPPHUFH�

���1RWZLWKVWDQGLQJ�WKH�RWKHU�SURYLVLRQV�RI�WKLV�6HFWLRQ��D�3DUW\�PD\�OLPLW�WKH

UHPHGLHV�DYDLODEOH�DJDLQVW�XVH�E\�JRYHUQPHQW��RU�E\�WKLUG�SDUWLHV�DXWKRUL]HG

E\�JRYHUQPHQW��ZLWKRXW�WKH�XVH�RI�DXWKRUL]DWLRQ�RI�WKH�ULJKW�KROGHUV�WR�WKH

SD\PHQW�RI�UHPXQHUDWLRQ�SURYLGHG�WKDW�WKH�3DUW\�FRPSOLHV�ZLWK�WKH�SURYLVLRQV

RI�3DUW�,,�RI�WKH�75,36�$JUHHPHQW�VSHFLILFDOO\�DGGUHVVLQJ�VXFK�XVH��,Q�RWKHU

FDVHV��WKH�UHPHGLHV�XQGHU�WKLV�6HFWLRQ�VKDOO�DSSO\�RU��ZKHUH�WKHVH�UHPHGLHV

DUH�LQFRQVLVWHQW�ZLWK�D�3DUW\¶V�ODZ��GHFODUDWRU\�MXGJPHQWV�DQG�DGHTXDWH

FRPSHQVDWLRQ�VKDOO�EH�DYDLODEOH�

&LYLO

(QIRUFHPHQW�

'DPDJHV

(DFK�3DUW\�VKDOO�SURYLGH�WKDW��LQ�FLYLO�MXGLFLDO�SURFHHGLQJV�FRQFHUQLQJ�WKH

HQIRUFHPHQW�RI�LQWHOOHFWXDO�SURSHUW\�ULJKWV��LWV�MXGLFLDO�DXWKRULWLHV�KDYH�WKH

DXWKRULW\�WR�RUGHU�WKH�LQIULQJHU�ZKR��NQRZLQJO\�RU�ZLWK�UHDVRQDEOH�JURXQGV�WR

NQRZ��HQJDJHG�LQ�LQIULQJLQJ�DFWLYLW\�WR�SD\�WKH�ULJKW�KROGHU�GDPDJHV�DGHTXDWH

WR�FRPSHQVDWH�IRU�WKH�LQMXU\�WKH�ULJKW�KROGHU�KDV�VXIIHUHG�DV�D�UHVXOW�RI�WKH

LQIULQJHPHQW��,Q�GHWHUPLQLQJ�WKH�DPRXQW�RI�GDPDJHV�IRU�LQIULQJHPHQW�RI

LQWHOOHFWXDO�SURSHUW\�ULJKWV��D�3DUW\¶V�MXGLFLDO�DXWKRULWLHV�VKDOO�KDYH�WKH

DXWKRULW\�WR�FRQVLGHU��LQWHU�DOLD��DQ\�OHJLWLPDWH�PHDVXUH�RI�YDOXH�WKH�ULJKW

KROGHU�VXEPLWV��ZKLFK�PD\�LQFOXGH�ORVW�SURILWV��WKH�YDOXH�RI�WKH�LQIULQJHG�JRRGV

RU�VHUYLFHV�PHDVXUHG�E\�WKH�PDUNHW�SULFH��RU�WKH�VXJJHVWHG�UHWDLO�SULFH�

�$UWLFOH������

������(DFK�3DUW\�VKDOO�SURYLGH�WKDW�

�D�����LQ�FLYLO�MXGLFLDO�SURFHHGLQJV��LWV�MXGLFLDO�DXWKRULWLHV�VKDOO�KDYH�WKH

DXWKRULW\�WR�RUGHU�WKH�LQIULQJHU�ZKR�NQRZLQJO\�RU�ZLWK�UHDVRQDEOH�JURXQGV�WR

NQRZ��HQJDJHG�LQ�LQIULQJLQJ�DFWLYLW\�RI�LQWHOOHFWXDO�SURSHUW\�ULJKWV�WR�SD\�WKH

ULJKW�KROGHU�

�L��GDPDJHV�DGHTXDWH�WR�FRPSHQVDWH�IRU�WKH�LQMXU\�WKH�ULJKW�KROGHU�KDV

VXIIHUHG�DV�D�UHVXOW�RI�WKH�LQIULQJHPHQW��RU

�LL��WKH�SURILWV�RI�WKH�LQIULQJHU�WKDW�DUH�DWWULEXWDEOH�WR�WKH�LQIULQJHPHQW��ZKLFK

PD\�EH�SUHVXPHG�WR�EH�WKH�DPRXQW�RI�GDPDJHV�UHIHUUHG�WR�LQ�SDUDJUDSK��L��

�E�����LQ�GHWHUPLQLQJ�WKH�DPRXQW�RI�GDPDJHV�IRU�LQIULQJHPHQWV�RI�LQWHOOHFWXDO

SURSHUW\�ULJKWV��LWV�MXGLFLDO�DXWKRULWLHV�PD\�FRQVLGHU��LQWHU�DOLD��DQ\�OHJLWLPDWH

PHDVXUH�RI�YDOXH�WKDW�PD\�EH�VXEPLWWHG�E\�WKH�ULJKW�KROGHU��LQFOXGLQJ�ORVW

SURILWV�

>&$��������)RU�JUHDWHU�FHUWDLQW\��D�3DUW\�PD\�OLPLW�RU�H[FOXGH�GDPDJHV�LQ

FHUWDLQ�VSHFLDO�FDVHV�@

>(8��������7KHVH�SURYLVLRQV�DUH�ZLWKRXW�SUHMXGLFH�WR�D�3DUW\¶V�OHJLVODWLRQ

SURYLGLQJ�IRU�OLPLWDWLRQV�RI�GDPDJHV�LQ�FHUWDLQ�H[FHSWLRQDO�VLWXDWLRQV�

SURYLGHG�WKDW�WKH\�SUHVHUYH�WKH�OHJLWLPDWH�LQWHUHVWV�RI�WKH�ULJKW�KROGHUV�@

&LYLO

(QIRUFHPHQW�

2WKHU

5HPHGLHV

������$W�OHDVW�ZLWK�UHVSHFW�WR�SLUDWHG�FRS\ULJKW�JRRGV�DQG�FRXQWHUIHLW�WUDGHPDUN

JRRGV��HDFK�3DUW\�VKDOO�SURYLGH�WKDW��LQ�FLYLO�MXGLFLDO�SURFHHGLQJV��DW�WKH�ULJKW

KROGHU¶V�UHTXHVW��LWV�MXGLFLDO�DXWKRULWLHV�KDYH�WKH�DXWKRULW\�WR�RUGHU�WKDW�VXFK

LQIULQJLQJ�JRRGV�EH�GHVWUR\HG��H[FHSW�LQ�H[FHSWLRQDO�FLUFXPVWDQFHV��ZLWKRXW

FRPSHQVDWLRQ�RI�DQ\�VRUW�

������(DFK�3DUW\�VKDOO�IXUWKHU�SURYLGH�WKDW�LWV�MXGLFLDO�DXWKRULWLHV�KDYH�WKH

DXWKRULW\�WR�RUGHU�WKDW�PDWHULDOV�DQG�LPSOHPHQWV��WKH�SUHGRPLQDQW�XVH�RI

ZKLFK�KDV�EHHQ�LQ�WKH�PDQXIDFWXUH�RU�FUHDWLRQ�RI�VXFK�LQIULQJLQJ�JRRGV��EH�

ZLWKRXW�XQGXH�GHOD\�DQG�ZLWKRXW�FRPSHQVDWLRQ�RI�DQ\�VRUW��GHVWUR\HG�RU

GLVSRVHG�RI�RXWVLGH�WKH�FKDQQHOV�RI�FRPPHUFH�LQ�VXFK�D�PDQQHU�DV�WR

PLQLPL]H�WKH�ULVNV�RI�IXUWKHU�LQIULQJHPHQWV�

������$�3DUW\�PD\�SURYLGH�IRU�WKH�UHPHGLHV�GHVFULEHG�LQ�WKLV�$UWLFOH�WR�EH

FDUULHG�RXW�DW�WKH�LQIULQJHU¶V�H[SHQVH�

�$UWLFOH����

������7KH�3DUWLHV�VKDOO�HQVXUH�WKDW�WKH�MXGLFLDO�DXWKRULWLHV�PD\�RUGHU��DW�WKH

UHTXHVW�RI�WKH�DSSOLFDQW�DQG�ZLWKRXW�SUHMXGLFH�WR�DQ\�GDPDJHV�GXH�WR�WKH

ULJKW�KROGHU�E\�UHDVRQ�RI�WKH�LQIULQJHPHQW��DQG�ZLWKRXW�FRPSHQVDWLRQ�RI�DQ\

VRUW��WKH�GHILQLWLYH�UHPRYDO�IURP�WKH�FKDQQHOV�RI�FRPPHUFH��RU�WKH

GHVWUXFWLRQ��RI�JRRGV�WKDW�WKH\�KDYH�IRXQG�WR�EH�LQIULQJLQJ�DQ�LQWHOOHFWXDO

SURSHUW\�ULJKW��7KH�3DUWLHV�VKDOO�HQVXUH�WKDW�WKH�MXGLFLDO�DXWKRULWLHV�PD\

RUGHU��LI�DSSURSULDWH��GHVWUXFWLRQ�RI�PDWHULDOV�DQG�LPSOHPHQWV�SUHGRPLQDQWO\

XVHG�LQ�WKH�FUHDWLRQ�RU�PDQXIDFWXUH�RI�WKRVH�JRRGV��,Q�FRQVLGHULQJ�D�UHTXHVW

IRU�VXFK�UHPHGLHV��WKH�QHHG�IRU�SURSRUWLRQDOLW\�EHWZHHQ�WKH�VHULRXVQHVV�RI

WKH�LQIULQJHPHQW�DQG�WKH�UHPHGLHV�RUGHUHG��DV�ZHOO�DV�WKH�LQWHUHVWV�RI�WKLUG

SDUWLHV��VKDOO�EH�WDNHQ�LQWR�DFFRXQW�

������7KH�3DUWLHV�VKDOO�HQVXUH�WKDW�WKH�MXGLFLDO�DXWKRULWLHV�KDYH�WKH�DXWKRULW\�WR

RUGHU�WKDW�WKRVH�UHPHGLHV�VKDOO�EH�FDUULHG�RXW�DW�WKH�H[SHQVH�RI�WKH�LQIULQJHU�

XQOHVV�SDUWLFXODU�UHDVRQV�DUH�LQYRNHG�IRU�QRW�GRLQJ�VR�

&LYLO

(QIRUFHPHQW�

,QIRUPDWLRQ

:LWKRXW�SUHMXGLFH�WR�LWV�ODZ�JRYHUQLQJ�SULYLOHJH��WKH�SURWHFWLRQ�RI

FRQILGHQWLDOLW\�RI�LQIRUPDWLRQ�VRXUFHV��RU�WKH�SURFHVVLQJ�RI�SHUVRQDO�GDWD��HDFK

3DUW\�VKDOO�SURYLGH�WKDW��LQ�FLYLO�MXGLFLDO�SURFHHGLQJV�FRQFHUQLQJ�WKH

HQIRUFHPHQW�RI�LQWHOOHFWXDO�SURSHUW\�ULJKWV��LWV�MXGLFLDO�DXWKRULWLHV�KDYH�WKH

DXWKRULW\��XSRQ�D�MXVWLILHG�UHTXHVW�RI�WKH�ULJKW�KROGHU��WR�RUGHU�WKH�LQIULQJHU�RU�

LQ�WKH�DOWHUQDWLYH��WKH�DOOHJHG�LQIULQJHU��WR�SURYLGH�WR�WKH�ULJKW�KROGHU�RU�WR�WKH

MXGLFLDO�DXWKRULWLHV��DW�OHDVW�IRU�WKH�SXUSRVH�RI�FROOHFWLQJ�HYLGHQFH��UHOHYDQW

LQIRUPDWLRQ�DV�SURYLGHG�IRU�LQ�LWV�DSSOLFDEOH�ODZV�DQG�UHJXODWLRQV�WKDW�WKH

LQIULQJHU�RU�DOOHJHG�LQIULQJHU�SRVVHVVHV�RU�FRQWUROV��6XFK�LQIRUPDWLRQ�PD\

LQFOXGH�LQIRUPDWLRQ�UHJDUGLQJ�DQ\�SHUVRQ�LQYROYHG�LQ�DQ\�DVSHFW�RI�WKH

LQIULQJHPHQW�RU�DOOHJHG�LQIULQJHPHQW�DQG�UHJDUGLQJ�WKH�PHDQV�RI�SURGXFWLRQ�RU

WKH�FKDQQHOV�RI�GLVWULEXWLRQ�RI�WKH�LQIULQJLQJ�RU�DOOHJHGO\�LQIULQJLQJ�JRRGV�RU

VHUYLFHV��LQFOXGLQJ�WKH�LGHQWLILFDWLRQ�RI�WKLUG�SHUVRQV�DOOHJHG�WR�EH�LQYROYHG�LQ

WKH�SURGXFWLRQ�DQG�GLVWULEXWLRQ�RI�VXFK�JRRGV�RU�VHUYLFHV�DQG�RI�WKHLU�FKDQQHOV

RI�GLVWULEXWLRQ�

�$UWLFOH����

:LWKRXW�SUHMXGLFH�WR�LWV�ODZ�JRYHUQLQJ�SULYLOHJH��WKH�SURWHFWLRQ�RI

FRQILGHQWLDOLW\�RI�LQIRUPDWLRQ�VRXUFHV�RU�WKH�SURFHVVLQJ�RI�SHUVRQDO�GDWD��HDFK

3DUW\�VKDOO�SURYLGH�WKDW��LQ�FLYLO�MXGLFLDO�SURFHHGLQJV�FRQFHUQLQJ�WKH

HQIRUFHPHQW�RI�LQWHOOHFWXDO�SURSHUW\�ULJKWV��LWV�MXGLFLDO�DXWKRULWLHV�VKDOO�KDYH

WKH�DXWKRULW\��XSRQ�D�MXVWLILHG�UHTXHVW�RI�WKH�ULJKW�KROGHU��WR�RUGHU�WKH

LQIULQJHU�RU�WKH�DOOHJHG�LQIULQJHU��WR�SURYLGH�WR�WKH�ULJKW�KROGHU�RU�WR�WKH

MXGLFLDO�DXWKRULWLHV��DW�OHDVW�IRU�WKH�SXUSRVH�RI�FROOHFWLQJ�HYLGHQFH��UHOHYDQW

LQIRUPDWLRQ�DV�SURYLGHG�IRU�LQ�LWV�DSSOLFDEOH�ODZV�DQG�UHJXODWLRQV�WKDW�WKH

LQIULQJHU�RU�DOOHJHG�LQIULQJHU�SRVVHVVHV�RU�FRQWUROV��6XFK�LQIRUPDWLRQ�PD\

LQFOXGH�LQIRUPDWLRQ�UHJDUGLQJ�DQ\�SHUVRQ�LQYROYHG�LQ�DQ\�DVSHFW�RI�WKH

LQIULQJHPHQW�RU�DOOHJHG�LQIULQJHPHQW�DQG�UHJDUGLQJ�WKH�PHDQV�RI�SURGXFWLRQ

RU�WKH�FKDQQHOV�RI�GLVWULEXWLRQ�RI�WKH�LQIULQJLQJ�RU�DOOHJHGO\�LQIULQJLQJ�JRRGV�RU

VHUYLFHV��LQFOXGLQJ�WKH�LGHQWLILFDWLRQ�RI�WKLUG�SHUVRQV�DOOHJHG�WR�EH�LQYROYHG�LQ

WKH�SURGXFWLRQ�DQG�GLVWULEXWLRQ�RI�VXFK�JRRGV�RU�VHUYLFHV�DQG�RI�WKHLU

FKDQQHOV�RI�GLVWULEXWLRQ�

&LYLO

(QIRUFHPHQW�

3URYLVLRQDO

0HDVXUHV

������(DFK�3DUW\�VKDOO�SURYLGH�WKDW�LWV�MXGLFLDO�DXWKRULWLHV�KDYH�WKH�DXWKRULW\�WR

RUGHU�SURPSW�DQG�HIIHFWLYH�SURYLVLRQDO�PHDVXUHV�

�D�����DJDLQVW�D�SDUW\�RU��ZKHUH�DSSURSULDWH��D�WKLUG�SDUW\�RYHU�ZKRP�WKH

UHOHYDQW�MXGLFLDO�DXWKRULW\�H[HUFLVHV�MXULVGLFWLRQ��WR�SUHYHQW�DQ�LQIULQJHPHQW�RI

DQ\�LQWHOOHFWXDO�SURSHUW\�ULJKW�IURP�RFFXUULQJ��DQG�LQ�SDUWLFXODU��WR�SUHYHQW

JRRGV�WKDW�LQYROYH�WKH�LQIULQJHPHQW�RI�DQ�LQWHOOHFWXDO�SURSHUW\�ULJKW�IURP

HQWHULQJ�LQWR�WKH�FKDQQHOV�RI�FRPPHUFH�

�E�����WR�SUHVHUYH�UHOHYDQW�HYLGHQFH�LQ�UHJDUG�WR�WKH�DOOHJHG�LQIULQJHPHQW�

���(DFK�3DUW\�VKDOO�SURYLGH�WKDW�LWV�MXGLFLDO�DXWKRULWLHV�KDYH�WKH�DXWKRULW\�WR

DGRSW�SURYLVLRQDO�PHDVXUHV�LQDXGLWD�DOWHUD�SDUWH�ZKHUH�DSSURSULDWH��LQ

SDUWLFXODU�ZKHUH�DQ\�GHOD\�LV�OLNHO\�WR�FDXVH�LUUHSDUDEOH�KDUP�WR�WKH�ULJKW

KROGHU��RU�ZKHUH�WKHUH�LV�D�GHPRQVWUDEOH�ULVN�RI�HYLGHQFH�EHLQJ�GHVWUR\HG��,Q

SURFHHGLQJV�FRQGXFWHG�LQDXGLWD�DOWHUD�SDUWH��HDFK�3DUW\�VKDOO�SURYLGH�LWV

MXGLFLDO�DXWKRULWLHV�ZLWK�WKH�DXWKRULW\�WR�DFW�H[SHGLWLRXVO\�RQ�UHTXHVWV�IRU

SURYLVLRQDO�PHDVXUHV�DQG�WR�PDNH�D�GHFLVLRQ�ZLWKRXW�XQGXH�GHOD\�

������$W�OHDVW�LQ�FDVHV�RI�FRS\ULJKW�RU�UHODWHG�ULJKWV�LQIULQJHPHQW�DQG�WUDGHPDUN

FRXQWHUIHLWLQJ��HDFK�3DUW\�VKDOO�SURYLGH�WKDW��LQ�FLYLO�MXGLFLDO�SURFHHGLQJV��LWV

MXGLFLDO�DXWKRULWLHV�KDYH�WKH�DXWKRULW\�WR�RUGHU�WKH�VHL]XUH�RU�RWKHU�WDNLQJ�LQWR

FXVWRG\�RI�VXVSHFW�JRRGV��DQG�RI�PDWHULDOV�DQG�LPSOHPHQWV�UHOHYDQW�WR�WKH�DFW

RI�LQIULQJHPHQW��DQG��DW�OHDVW�IRU�WUDGHPDUN�FRXQWHUIHLWLQJ��GRFXPHQWDU\

HYLGHQFH��HLWKHU�RULJLQDOV�RU�FRSLHV�WKHUHRI��UHOHYDQW�WR�WKH�LQIULQJHPHQW�

�$UWLFOH����

������(DFK�3DUW\�VKDOO�SURYLGH�WKDW�LWV�MXGLFLDO�DXWKRULWLHV�VKDOO�KDYH�WKH

DXWKRULW\�WR�RUGHU�SURPSW�DQG�HIIHFWLYH�SURYLVLRQDO�DQG�SUHFDXWLRQDU\

PHDVXUHV��LQFOXGLQJ�DQ�LQWHUORFXWRU\�LQMXQFWLRQ��DJDLQVW�D�SDUW\��RU�ZKHUH

DSSURSULDWH��DJDLQVW�D�WKLUG�SDUW\�RYHU�ZKRP�WKH�UHOHYDQW�MXGLFLDO�DXWKRULW\

H[HUFLVHV�MXULVGLFWLRQ��WR�SUHYHQW�DQ�LQIULQJHPHQW�RI�DQ�LQWHOOHFWXDO�SURSHUW\

ULJKW�IURP�RFFXUULQJ��DQG�LQ�SDUWLFXODU��WR�SUHYHQW�LQIULQJLQJ�JRRGV�IURP

HQWHULQJ�WKH�FKDQQHOV�RI�FRPPHUFH�

������(DFK�3DUW\�VKDOO�SURYLGH�WKDW�LWV�MXGLFLDO�DXWKRULWLHV�KDYH�WKH�DXWKRULW\�WR

RUGHU�WKH�VHL]XUH�RU�RWKHU�WDNLQJ�LQWR�FXVWRG\�RI�WKH�JRRGV�VXVSHFWHG�RI

LQIULQJLQJ�DQ�LQWHOOHFWXDO�SURSHUW\�ULJKW�VR�DV�WR�SUHYHQW�WKHLU�HQWU\�LQWR�RU

PRYHPHQW�ZLWKLQ�WKH�FKDQQHOV�RI�FRPPHUFH�

������(DFK�3DUW\�VKDOO�SURYLGH�WKDW��LQ�WKH�FDVH�RI�DQ�DOOHJHG�LQIULQJHPHQW�RI

DQ�LQWHOOHFWXDO�SURSHUW\�ULJKW�FRPPLWWHG�RQ�D�FRPPHUFLDO�VFDOH��WKH�MXGLFLDO

DXWKRULWLHV�PD\�RUGHU��LQ�DFFRUGDQFH�ZLWK�GRPHVWLF�ODZ��WKH�SUHFDXWLRQDU\

VHL]XUH�RI�SURSHUW\�RI�WKH�DOOHJHG�LQIULQJHU��LQFOXGLQJ�WKH�EORFNLQJ�RI�LWV�EDQN

DFFRXQWV�DQG�RWKHU�DVVHWV��7R�WKDW�HQG��WKH�MXGLFLDO�DXWKRULWLHV�PD\�RUGHU�WKH

FRPPXQLFDWLRQ�RI�UHOHYDQW�EDQN��ILQDQFLDO�RU�FRPPHUFLDO�GRFXPHQWV��RU

DFFHVV�WR�RWKHU�UHOHYDQW�LQIRUPDWLRQ��DV�DSSURSULDWH�

&LYLO

(QIRUFHPHQW�

/HJDO�&RVWV

(DFK�3DUW\�VKDOO�SURYLGH�WKDW�LWV�DXWKRULWLHV�KDYH�WKH�DXWKRULW\�WR�UHTXLUH�WKH

DSSOLFDQW��ZLWK�UHVSHFW�WR�SURYLVLRQDO�PHDVXUHV��WR�SURYLGH�DQ\�UHDVRQDEO\

DYDLODEOH�HYLGHQFH�LQ�RUGHU�WR�VDWLVI\�WKHPVHOYHV�ZLWK�D�VXIILFLHQW�GHJUHH�RI

FHUWDLQW\�WKDW�WKH�DSSOLFDQW¶V�ULJKW�LV�EHLQJ�LQIULQJHG�RU�WKDW�VXFK�LQIULQJHPHQW

LV�LPPLQHQW��DQG�WR�RUGHU�WKH�DSSOLFDQW�WR�SURYLGH�D�VHFXULW\�RU�HTXLYDOHQW

DVVXUDQFH�VXIILFLHQW�WR�SURWHFW�WKH�GHIHQGDQW�DQG�WR�SUHYHQW�DEXVH��6XFK

VHFXULW\�RU�HTXLYDOHQW�DVVXUDQFH�VKDOO�QRW�XQUHDVRQDEO\�GHWHU�UHFRXUVH�WR

SURFHGXUHV�IRU�VXFK�SURYLVLRQDO�PHDVXUHV�

�$UWLFOH����

(DFK�3DUW\�VKDOO�SURYLGH�WKDW�LWV�MXGLFLDO�DXWKRULWLHV��ZKHUH�DSSURSULDWH��VKDOO

KDYH�WKH�DXWKRULW\�WR�RUGHU��DW�WKH�FRQFOXVLRQ�RI�FLYLO�MXGLFLDO�SURFHHGLQJV

FRQFHUQLQJ�WKH�HQIRUFHPHQW�RI�LQWHOOHFWXDO�SURSHUW\�ULJKWV��WKDW�WKH�SUHYDLOLQJ

SDUW\�EH�DZDUGHG�SD\PHQW�E\�WKH�ORVLQJ�SDUW\�RI�OHJDO�FRVWV�DQG�RWKHU

H[SHQVHV��DV�SURYLGHG�IRU�XQGHU�WKDW�3DUW\¶V�ODZ�

&ULPLQDO

(QIRUFHPHQW�

������(DFK�3DUW\�VKDOO�SURYLGH�IRU�FULPLQDO�SURFHGXUHV�DQG�SHQDOWLHV�WR�EH

DSSOLHG�DW�OHDVW�LQ�FDVHV�RI�ZLOIXO�WUDGHPDUN�FRXQWHUIHLWLQJ�RU�FRS\ULJKW�RU

(DFK�3DUW\�VKDOO�SURYLGH�IRU�FULPLQDO�SURFHGXUHV�DQG�SHQDOWLHV�WR�EH�DSSOLHG

DW�OHDVW�LQ�FDVHV�RI�ZLOIXO�WUDGHPDUN�FRXQWHUIHLWLQJ�RU�FRS\ULJKW�RU�UHODWHG
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(QIRUFHPHQW�
2IIHQFHV

DSSOLHG�DW�OHDVW�LQ�FDVHV�RI�ZLOIXO�WUDGHPDUN�FRXQWHUIHLWLQJ�RU�FRS\ULJKW�RU
UHODWHG�ULJKWV�SLUDF\�RQ�D�FRPPHUFLDO�VFDOH��)RU�WKH�SXUSRVHV�RI�WKLV�6HFWLRQ�
DFWV�FDUULHG�RXW�RQ�D�FRPPHUFLDO�VFDOH�LQFOXGH�DW�OHDVW�WKRVH�FDUULHG�RXW�DV
FRPPHUFLDO�DFWLYLWLHV�IRU�GLUHFW�RU�LQGLUHFW�HFRQRPLF�RU�FRPPHUFLDO�DGYDQWDJH�
������(DFK�3DUW\�VKDOO�SURYLGH�IRU�FULPLQDO�SURFHGXUHV�DQG�SHQDOWLHV�WR�EH
DSSOLHG�LQ�FDVHV�RI�ZLOIXO�LPSRUWDWLRQ�DQG�GRPHVWLF�XVH��LQ�WKH�FRXUVH�RI�WUDGH
DQG�RQ�D�FRPPHUFLDO�VFDOH��RI�ODEHOV�RU�SDFNDJLQJ�
�D�����WR�ZKLFK�D�PDUN�KDV�EHHQ�DSSOLHG�ZLWKRXW�DXWKRUL]DWLRQ�ZKLFK�LV�LGHQWLFDO
WR��RU�FDQQRW�EH�GLVWLQJXLVKHG�IURP��D�WUDGHPDUN�UHJLVWHUHG�LQ�LWV�WHUULWRU\��DQG
�E�����ZKLFK�DUH�LQWHQGHG�WR�EH�XVHG�LQ�WKH�FRXUVH�RI�WUDGH�RQ�JRRGV�RU�LQ
UHODWLRQ�WR�VHUYLFHV�ZKLFK�DUH�LGHQWLFDO�WR�JRRGV�RU�VHUYLFHV�IRU�ZKLFK�VXFK
WUDGHPDUN�LV�UHJLVWHUHG�
������:LWK�UHVSHFW�WR�WKH�RIIHQFHV�VSHFLILHG�LQ�WKLV�$UWLFOH�IRU�ZKLFK�D�3DUW\
SURYLGHV�FULPLQDO�SURFHGXUHV�DQG�SHQDOWLHV��WKDW�3DUW\�VKDOO�HQVXUH�WKDW
FULPLQDO�OLDELOLW\�IRU�DLGLQJ�DQG�DEHWWLQJ�LV�DYDLODEOH�XQGHU�LWV�ODZ�
������(DFK�3DUW\�VKDOO�DGRSW�VXFK�PHDVXUHV�DV�PD\�EH�QHFHVVDU\��FRQVLVWHQW
ZLWK�LWV�OHJDO�SULQFLSOHV��WR�HVWDEOLVK�WKH�OLDELOLW\��ZKLFK�PD\�EH�FULPLQDO��RI
OHJDO�SHUVRQV�IRU�WKH�RIIHQFHV�VSHFLILHG�LQ�WKLV�$UWLFOH�IRU�ZKLFK�WKH�3DUW\
SURYLGHV�FULPLQDO�SURFHGXUHV�DQG�SHQDOWLHV��6XFK�OLDELOLW\�VKDOO�EH�ZLWKRXW
SUHMXGLFH�WR�WKH�FULPLQDO�OLDELOLW\�RI�WKH�QDWXUDO�SHUVRQV�ZKR�KDYH�FRPPLWWHG
WKH�FULPLQDO�RIIHQFHV�
�$UWLFOH����

DW�OHDVW�LQ�FDVHV�RI�ZLOIXO�WUDGHPDUN�FRXQWHUIHLWLQJ�RU�FRS\ULJKW�RU�UHODWHG
ULJKWV�SLUDF\�RQ�D�FRPPHUFLDO�VFDOH�
>IRRWQRWH��(DFK�3DUW\�VKDOO�WUHDW�ZLOIXO�LPSRUWDWLRQ�RU�H[SRUWDWLRQ�RI
FRXQWHUIHLW�WUDGHPDUN�JRRGV�RU�SLUDWHG�FRS\ULJKW�JRRGV�RQ�D�FRPPHUFLDO
VFDOH�DV�XQODZIXO�DFWLYLWLHV�VXEMHFW�WR�FULPLQDO�SHQDOWLHV�XQGHU�WKLV�$UWLFOH��$
3DUW\�PD\�FRPSO\�ZLWK�LWV�REOLJDWLRQ�UHODWLQJ�WR�LPSRUWDWLRQ�DQG�H[SRUWDWLRQ�RI
FRXQWHUIHLW�WUDGHPDUN�JRRGV�RU�SLUDWHG�FRS\ULJKW�JRRGV�E\�SURYLGLQJ�IRU
GLVWULEXWLRQ��VDOH�RU�RIIHU�IRU�VDOH�RI�VXFK�JRRGV�RQ�D�FRPPHUFLDO�VFDOH�DV
XQODZIXO�DFWLYLWLHV�VXEMHFW�WR�FULPLQDO�SHQDOWLHV�@
6XFK�ZLOIXO�WUDGHPDUN�FRXQWHUIHLWLQJ�LQFOXGHV�FDVHV�ZKHUH�GLVWULEXWRUV�RU
UHWDLOHUV�VHOOLQJ�FRXQWHUIHLW�SURGXFWV�RSHQO\�LQGLFDWH�WKDW�WKH\�DUH�FRXQWHUIHLW�
)RU�WKH�SXUSRVHV�RI�WKLV�$UWLFOH��DFWV�FDUULHG�RXW�RQ�D�FRPPHUFLDO�VFDOH
LQFOXGH�DW�OHDVW�WKRVH�FDUULHG�RXW�DV�FRPPHUFLDO�DFWLYLWLHV�IRU�GLUHFW�RU�LQGLUHFW
HFRQRPLF�RU�FRPPHUFLDO�DGYDQWDJH�
���(DFK�3DUW\�VKDOO�SURYLGH�IRU�FULPLQDO�SURFHGXUHV�DQG�SHQDOWLHV�WR�EH
DSSOLHG�LQ�FDVHV�RI�ZLOIXO�LPSRUWDWLRQ�DQG�GRPHVWLF�XVH��LQ�WKH�FRXUVH�RI�WUDGH
DQG�RQ�D�FRPPHUFLDO�VFDOH��RI�ODEHOV�RU�SDFNDJLQJ���D�����WR�ZKLFK�D�PDUN�KDV
EHHQ�DSSOLHG�ZLWKRXW�DXWKRUL]DWLRQ�ZKLFK�LV�LGHQWLFDO�WR�RU�FDQQRW�EH
GLVWLQJXLVKHG�IURP�D�WUDGHPDUN�UHJLVWHUHG�LQ�LWV�WHUULWRU\��DQG
�E�����ZKLFK�DUH�LQWHQGHG�WR�EH�XVHG�LQ�WKH�FRXUVH�RI�WUDGH�RQ�JRRGV�RU�LQ
UHODWLRQ�WR�VHUYLFHV�ZKLFK�DUH�LGHQWLFDO�WR�JRRGV�RU�VHUYLFHV�IRU�ZKLFK�VXFK
WUDGHPDUN�LV�UHJLVWHUHG�
���:LWK�UHVSHFW�WR�WKH�RIIHQFHV�VSHFLILHG�LQ�WKLV�$UWLFOH�IRU�ZKLFK�D�3DUW\
SURYLGHV�FULPLQDO�SURFHGXUHV�DQG�SHQDOWLHV��WKDW�3DUW\�VKDOO�HQVXUH�WKDW
FULPLQDO�OLDELOLW\�IRU�DLGLQJ�DQG�DEHWWLQJ�LV�DYDLODEOH�XQGHU�LWV�ODZ�
���(DFK�3DUW\�VKDOO�DGRSW�VXFK�PHDVXUHV�DV�PD\�EH�QHFHVVDU\��FRQVLVWHQW
ZLWK�LWV�OHJDO�SULQFLSOHV��WR�HVWDEOLVK�WKH�OLDELOLW\��ZKLFK�PD\�EH�FULPLQDO��RI
OHJDO�SHUVRQV�IRU�WKH�RIIHQFHV�VSHFLILHG�LQ�WKLV�$UWLFOH�IRU�ZKLFK�WKH�3DUW\
SURYLGHV�FULPLQDO�SURFHGXUHV�DQG�SHQDOWLHV��6XFK�OLDELOLW\�VKDOO�EH�ZLWKRXW
SUHMXGLFH�WR�WKH�FULPLQDO�OLDELOLW\�RI�WKH�QDWXUDO�SHUVRQV�ZKR�KDYH�FRPPLWWHG
WKH�FULPLQDO�RIIHQFHV�

&ULPLQDO
(QIRUFHPHQW�
&DPFRUGLQJ

���$�3DUW\�PD\�SURYLGH�FULPLQDO�SURFHGXUHV�DQG�SHQDOWLHV�LQ�DSSURSULDWH�FDVHV
IRU�WKH�XQDXWKRUL]HG�FRS\LQJ�RI�FLQHPDWRJUDSKLF�ZRUNV�IURP�D�SHUIRUPDQFH�LQ
D�PRWLRQ�SLFWXUH�H[KLELWLRQ�IDFLOLW\�JHQHUDOO\�RSHQ�WR�WKH�SXEOLF�
�$UWLFOH����

>&$��$UWLFOH������;�±�&DPFRUGLQJ
(DFK�3DUW\�VKDOO�SURYLGH�IRU�FULPLQDO�SURFHGXUHV�DQG�SHQDOWLHV�WR�EH�DSSOLHG�LQ
DFFRUGDQFH�ZLWK�LWV�ODZV�DQG�UHJXODWLRQV�DJDLQVW�DQ\�SHUVRQ�ZKR��ZLWKRXW
DXWKRUL]DWLRQ�RI�WKH�WKHDWUH�PDQDJHU�RU�WKH�KROGHU�RI�FRS\ULJKW�LQ�D
FLQHPDWRJUDSKLF�ZRUN��PDNHV�D�FRS\�RI�WKDW�ZRUN�RU�DQ\�SDUW�WKHUHRI��IURP�D
SHUIRUPDQFH�RI�WKH�ZRUN�LQ�D�PRWLRQ�SLFWXUH�H[KLELWLRQ�IDFLO,Q�SURYLGLQJ
DGHTXDWH�OHJDO�SURWHFWLRQ�DQG�HIIHFWLYH�OHJDO�UHPHGLHV�SXUVXDQW�WR�WKH
SURYLVLRQV�RI�SDUDJUDSK����������D�3DUW\�PD\�DGRSW�RU�PDLQWDLQ�DSSURSULDWH
OLPLWDWLRQV�RU�H[FHSWLRQV�WR�PHDVXUHV�LPSOHPHQWLQJ�WKH�SURYLVLRQV�RI
SDUDJUDSKV���������DQG������7KH�REOLJDWLRQV�VHW�IRUWK�LQ�SDUDJUDSKV��������
DQG�����DUH�ZLWKRXW�SUHMXGLFH�WR�WKH�ULJKWV��OLPLWDWLRQV��H[FHSWLRQV��RU
GHIHQFHV�WR�FRS\ULJKW�RU�UHODWHG�ULJKWV�LQIULQJHPHQW�XQGHU�D�3DUW\¶V�ODZ�@LW\
RSHQ�WR�WKH�SXEOLF�@

&ULPLQDO
(QIRUFHPHQW�
3HQDOWLHV

)RU�RIIHQFHV�VSHFLILHG�LQ�SDUDJUDSKV�������DQG���RI�$UWLFOH�����&ULPLQDO
2IIHQFHV���HDFK�3DUW\�VKDOO�SURYLGH�SHQDOWLHV�WKDW�LQFOXGH�LPSULVRQPHQW�DV�ZHOO
DV�PRQHWDU\�ILQHV���VXIILFLHQWO\�KLJK�WR�SURYLGH�D�GHWHUUHQW�WR�IXWXUH�DFWV�RI
LQIULQJHPHQW��FRQVLVWHQWO\�ZLWK�WKH�OHYHO�RI�SHQDOWLHV�DSSOWUWUQEVS�LHG�IRU�FU
LPHV�RI�D�FRUUHVSRQGLQJ�JUDYLW\�
�$UWLFOH����

)RU�RIIHQFHV�VSHFLILHG�LQ�SDUDJUDSKV������>&$��LQVHUWLRQ�RI�FDPFRUGLQJ
SDUDJUDSK�QXPEHU�IURP�DERYH�7%'@�DQG���RI�$UWLFOH�������&ULPLQDO
2IIHQFHV���HDFK�3DUW\�VKDOO�SURYLGH�SHQDOWLHV�WKDW�LQFOXGH�LPSULVRQPHQW�DV
ZHOO�DV�PRQHWDU\�ILQHV���VXIILFLHQWO\�KLJK�WR�SURYLGH�D�GHWHUUHQW�WR�IXWXUH�DFWV
RI�LQIULQJHPHQW��FRQVLVWHQWO\�ZLWK�WKH�OHYHO�RI�SHQDOWLHV�DSSOLHG�IRU�FULPHV�RI�D
FRUUHVSRQGLQJ�JUDYLW\�

&ULPLQDO
(QIRUFHPHQW�
6HL]XUH�
)RUIHLWXUH�DQG
'HVWUXFWLRQ

������:LWK�UHVSHFW�WR�WKH�RIIHQFHV�VSHFLILHG�LQ�SDUDJUDSKV����������DQG���RI
$UWLFOH�����&ULPLQDO�2IIHQFHV��IRU�ZKLFK�D�3DUW\�SURYLGHV�FULPLQDO�SURFHGXUHV
DQG�SHQDOWLHV��WKDW�3DUW\�VKDOO�SURYLGH�WKDW�LWV�FRPSHWHQW�DXWKRULWLHV�KDYH�WKH
DXWKRULW\�WR�RUGHU�WKH�VHL]XUH�RI�VXVSHFWHG�FRXQWHUIHLW�WUDGHPDUN�JRRGV�RU
SLUDWHG�FRS\ULJKW�JRRGV��DQ\�UHODWHG�PDWHULDOV�DQG�LPSOHPHQWV�XVHG�LQ�WKH
FRPPLVVLRQ�RI�WKH�DOOHJHG�RIIHQFH��GRFXPHQWDU\�HYLGHQFH�UHOHYDQW�WR�WKH
DOOHJHG�RIIHQFH��DQG�WKH�DVVHWV�GHULYHG�IURP��RU�REWDLQHG�GLUHFWO\�RU�LQGLUHFWO\
WKURXJK��WKH�DOOHJHG�LQIULQJLQJ�DFWLYLW\�
������:KHUH�D�3DUW\�UHTXLUHV�WKH�LGHQWLILFDWLRQ�RI�LWHPV�VXEMHFW�WR�VHL]XUH�DV�D
SUHUHTXLVLWH�IRU�LVVXLQJ�DQ�RUGHU�UHIHUUHG�WR�LQ�SDUDJUDSK����WKDW�3DUW\�VKDOO
QRW�UHTXLUH�WKH�LWHPV�WR�EH�GHVFULEHG�LQ�JUHDWHU�GHWDLO�WKDQ�QHFHVVDU\�WR
LGHQWLI\�WKHP�IRU�WKH�SXUSRVH�RI�VHL]XUH�
������:LWK�UHVSHFW�WR�WKH�RIIHQFHV�VSHFLILHG�LQ�SDUDJUDSKV����������DQG���RI
$UWLFOH�����&ULPLQDO�2IIHQFHV��IRU�ZKLFK�D�3DUW\�SURYLGHV�FULPLQDO�SURFHGXUHV
DQG�SHQDOWLHV��WKDW�3DUW\�VKDOO�SURYLGH�WKDW�LWV�FRPSHWHQW�DXWKRULWLHV�KDYH�WKH
DXWKRULW\�WR�RUGHU�WKH�IRUIHLWXUH�RU�GHVWUXFWLRQ�RI�DOO�FRXQWHUIHLW�WUDGHPDUN
JRRGV�RU�SLUDWHG�FRS\ULJKW�JRRGV��,Q�FDVHV�ZKHUH�FRXQWHUIHLW�WUDGHPDUN�JRRGV
DQG�SLUDWHG�FRS\ULJKW�JRRGV�DUH�QRW�GHVWUR\HG��WKH�FRPSHWHQW�DXWKRULWLHV�VKDOO
HQVXUH�WKDW��H[FHSW�LQ�H[FHSWLRQDO�FLUFXPVWDQFHV��VXFK�JRRGV�VKDOO�EH�GLVSRVHG
RI�RXWVLGH�WKH�FKDQQHOV�RI�FRPPHUFH�LQ�VXFK�D�PDQQHU�DV�WR�DYRLG�FDXVLQJ�DQ\
KDUP�WR�WKH�ULJKW�KROGHU��(DFK�3DUW\�VKDOO�HQVXUH�WKDW�WKH�IRUIHLWXUH�RU
GHVWUXFWLRQ�RI�VXFK�JRRGV�VKDOO�RFFXU�ZLWKRXW�FRPSHQVDWLRQ�RI�DQ\�VRUW�WR�WKH
LQIULQJHU�
������:LWK�UHVSHFW�WR�WKH�RIIHQFHV�VSHFLILHG�LQ�SDUDJUDSKV����������DQG���RI
$UWLFOH�����&ULPLQDO�2IIHQFHV��IRU�ZKLFK�D�3DUW\�SURYLGHV�FULPLQDO�SURFHGXUHV
DQG�SHQDOWLHV��WKDW�3DUW\�VKDOO�SURYLGH�WKDW�LWV�FRPSHWHQW�DXWKRULWLHV�KDYH�WKH
DXWKRULW\�WR�RUGHU�WKH�IRUIHLWXUH�RU�GHVWUXFWLRQ�RI�PDWHULDOV�DQG�LPSOHPHQWV
SUHGRPLQDQWO\�XVHG�LQ�WKH�FUHDWLRQ�RI�FRXQWHUIHLW�WUDGHPDUN�JRRGV�RU�SLUDWHG
FRS\ULJKW�JRRGV�DQG��DW�OHDVW�IRU�VHULRXV�RIIHQFHV��RI�WKH�DVVHWV�GHULYHG�IURP�
RU�REWDLQHG�GLUHFWO\�RU�LQGLUHFWO\�WKURXJK��WKH�LQIULQJLQJ�DFWLYLW\��(DFK�3DUW\
VKDOO�HQVXUH�WKDW�WKH�IRUIHLWXUH�RU�GHVWUXFWLRQ�RI�VXFK�PDWHULDOV��LPSOHPHQWV��RU
DVVHWV�VKDOO�RFFXU�ZLWKRXW�FRPSHQVDWLRQ�RI�DQ\�VRUW�WR�WKH�LQIULQJHU�
������:LWK�UHVSHFW�WR�WKH�RIIHQFHV�VSHFLILHG�LQ�SDUDJUDSKV����������DQG���RI
$UWLFOH�����&ULPLQDO�2IIHQFHV��IRU�ZKLFK�D�3DUW\�SURYLGHV�FULPLQDO�SURFHGXUHV
DQG�SHQDOWLHV��WKDW�3DUW\�PD\�SURYLGH�WKDW�LWV�MXGLFLDO�DXWKRULWLHV�KDYH�WKH
DXWKRULW\�WR�RUGHU�
�D�����WKH�VHL]XUH�RI�DVVHWV�WKH�YDOXH�RI�ZKLFK�FRUUHVSRQGV�WR�WKDW�RI�WKH�DVVHWV
GHULYHG�IURP��RU�REWDLQHG�GLUHFWO\�RU�LQGLUHFWO\�WKURXJK��WKH�DOOHJHGO\�LQIULQJLQJ
DFWLYLW\��DQG
�E�����WKH�IRUIHLWXUH�RI�DVVHWV�WKH�YDOXH�RI�ZKLFK�FRUUHVSRQGV�WR�WKDW�RI�WKH
DVVHWV�GHULYHG�IURP��RU�REWDLQHG�GLUHFWO\�RU�LQGLUHFWO\�WKURXJK��WKH�LQIULQJLQJ
DFWLYLW\�
�$UWLFOH����

��:LWK�UHVSHFW�WR�WKH�RIIHQFHV�VSHFLILHG�LQ�SDUDJUDSKV������DQG���RI�$UWLFOH
������&ULPLQDO�2IIHQFHV��IRU�ZKLFK�D�3DUW\�SURYLGHV�FULPLQDO�SURFHGXUHV�DQG
SHQDOWLHV��WKDW�3DUW\�VKDOO�SURYLGH�WKDW�LWV�FRPSHWHQW�DXWKRULWLHV�KDYH�WKH
DXWKRULW\�WR�RUGHU�WKH�VHL]XUH�RI�VXVSHFWHG�FRXQWHUIHLW�WUDGHPDUN�JRRGV�RU
SLUDWHG�FRS\ULJKW�JRRGV��DQ\�UHODWHG�PDWHULDOV�DQG�LPSOHPHQWV�XVHG�LQ�WKH
FRPPLVVLRQ�RI�WKH�DOOHJHG�RIIHQFH��GRFXPHQWDU\�HYLGHQFH�UHOHYDQW�WR�WKH
DOOHJHG�RIIHQFH��DQG�WKH�DVVHWV�GHULYHG�IURP��RU�REWDLQHG�GLUHFWO\�RU�LQGLUHFWO\
WKURXJK�WKH�DOOHJHG�LQIULQJLQJ�DFWLYLW\�
������:KHUH�D�3DUW\�UHTXLUHV�WKH�LGHQWLILFDWLRQ�RI�LWHPV�VXEMHFW�WR�VHL]XUH�DV�D
SUHUHTXLVLWH�IRU�LVVXLQJ�DQ�RUGHU�UHIHUUHG�WR�LQ�SDUDJUDSK����WKDW�3DUW\�VKDOO
QRW�UHTXLUH�WKH�LWHPV�WR�EH�GHVFULEHG�LQ�JUHDWHU�GHWDLO�WKDQ�QHFHVVDU\�WR
LGHQWLI\�WKHP�IRU�WKH�SXUSRVH�RI�VHL]XUH�
���:LWK�UHVSHFW�WR�WKH�RIIHQFHV�VSHFLILHG�LQ�SDUDJUDSKV������DQG���RI�$UWLFOH
������&ULPLQDO�2IIHQFHV��IRU�ZKLFK�D�3DUW\�SURYLGHV�FULPLQDO�SURFHGXUHV�DQG
SHQDOWLHV��WKDW�3DUW\�VKDOO�SURYLGH�WKDW�LWV�FRPSHWHQW�DXWKRULWLHV�KDYH�WKH
DXWKRULW\�WR�RUGHU�WKH�IRUIHLWXUH�RU�GHVWUXFWLRQ�RI�DOO�FRXQWHUIHLW�WUDGHPDUN
JRRGV�RU�SLUDWHG�FRS\ULJKW�JRRGV��,Q�FDVHV�ZKHUH�FRXQWHUIHLW�WUDGHPDUN
JRRGV�DQG�SLUDWHG�FRS\ULJKW�JRRGV�DUH�QRW�GHVWUR\HG��WKH�FRPSHWHQW
DXWKRULWLHV�VKDOO�HQVXUH�WKDW��H[FHSW�LQ�H[FHSWLRQDO�FLUFXPVWDQFHV��VXFK�JRRGV
KDOO�EH�GLVSRVHG�RI�RXWVLGH�WKH�FKDQQHOV�RI�FRPPHUFH�LQ�VXFK�D�PDQQHU�DV�WR
DYRLG�FDXVLQJ�DQ\�KDUP�WR�WKH�ULJKW�KROGHU��(DFK�3DUW\�VKDOO�HQVXUH�WKDW�WKH
IRUIHLWXUH�RU�GHVWUXFWLRQ�RI�VXFK�JRRGV�VKDOO�RFFXU�ZLWKRXW�FRPSHQVDWLRQ�RI
DQ\�VRUW�WR�WKH�LQIULQJHU�
���:LWK�UHVSHFW�WR�WKH�RIIHQFHV�VSHFLILHG�LQ�SDUDJUDSKV������DQG���RI�$UWLFOH
������&ULPLQDO�2IIHQFHV��IRU�ZKLFK�D�3DUW\�SURYLGHV�FULPLQDO�SURFHGXUHV�DQG
SHQDOWLHV��WKDW�3DUW\�VKDOO�SURYLGH�WKDW�LWV�FRPSHWHQW�DXWKRULWLHV�KDYH�WKH
DXWKRULW\�WR�RUGHU�WKH�IRUIHLWXUH�RU�GHVWUXFWLRQ�RI�PDWHULDOV�DQG�LPSOHPHQWV
SUHGRPLQDQWO\�XVHG�LQ�WKH�FUHDWLRQ�RI�FRXQWHUIHLW�WUDGHPDUN�JRRGV�RU�SLUDWHG
FRS\ULJKW�JRRGV�DQG��DW�OHDVW�IRU�VHULRXV�RIIHQFHV��RI�WKH�DVVHWV�GHULYHG�IURP�
RU�REWDLQHG�GLUHFWO\�RU�LQGLUHFWO\��WKURXJK�WKH�LQIULQJLQJ�DFWLYLW\��(DFK�3DUW\
VKDOO�HQVXUH�WKDW�WKH�IRUIHLWXUH�RU�GHVWUXFWLRQ�RI�VXFK�PDWHULDOV��LPSOHPHQWV�
RU�DVVHWV�VKDOO�RFFXU�ZLWKRXW�FRPSHQVDWLRQ�RI�DQ\�VRUW�WR�WKH�LQIULQJHU�
���:LWK�UHVSHFW�WR�WKH�RIIHQFHV�VSHFLILHG�LQ�SDUDJUDSKV������DQG���RI�$UWLFOH
������&ULPLQDO�2IIHQFHV��IRU�ZKLFK�D�3DUW\�SURYLGHV�FULPLQDO�SURFHGXUHV�DQG
SHQDOWLHV��WKDW�3DUW\�PD\�SURYLGH�WKDW�LWV�MXGLFLDO�DXWKRULWLHV�KDYH�WKH
DXWKRULW\�WR�RUGHU�
D��WKH�VHL]XUH�RI�DVVHWV�WKH�YDOXH�RI�ZKLFK�FRUUHVSRQGV�WR�WKDW�RI�WKH�DVVHWV
GHULYHG�IURP��RU�REWDLQHG�GLUHFWO\�RU�LQGLUHFWO\�WKURXJK�WKH�DOOHJHGO\�LQIULQJLQJ
DFWLYLW\��DQG
E��WKH�IRUIHLWXUH�RI�DVVHWV�WKH�YDOXH�RI�ZKLFK�FRUUHVSRQGV�WR�WKDW�RI�WKH�DVVHWV
GHULYHG�IURP��RU�REWDLQHG�GLUHFWO\�RU�LQGLUHFWO\�WKURXJK�WKH�LQIULQJLQJ�DFWLYLW\�

&ULPLQDO
(QIRUFHPHQW�
([�2IILFLR
(QIRUFHPHQW

(DFK�3DUW\�VKDOO�SURYLGH�WKDW��LQ�DSSURSULDWH�FDVHV��LWV�FRPSHWHQW�DXWKRULWLHV
PD\�DFW�XSRQ�WKHLU�RZQ�LQLWLDWLYH�WR�LQLWLDWH�LQYHVWLJDWLRQ�RU�OHJDO�DFWLRQ�ZLWK
UHVSHFW�WR�WKH�FULPLQDO�RIIHQFHV�VSHFLILHG�LQ�SDUDJUDSKV����������DQG���RI�$UWLFOH
����&ULPLQDO�2IIHQFHV��IRU�ZKLFK�WKDW�3DUW\�SURYLGHV�FULPLQDO�SURFHGXUHV�DQG
SHQDOWLHV�
�$UWLFOH����

(DFK�3DUW\�VKDOO�SURYLGH�WKDW��LQ�DSSURSULDWH�FDVHV��LWV�FRPSHWHQW�DXWKRULWLHV
PD\�DFW�XSRQ�WKHLU�RZQ�LQLWLDWLYH�WR�LQLWLDWH�LQYHVWLJDWLRQ�RU�OHJDO�DFWLRQ�ZLWK
UHVSHFW�WR�WKH�FULPLQDO�RIIHQFHV�VSHFLILHG�LQ�SDUDJUDSKV������DQG���RI�$UWLFOH
������&ULPLQDO�2IIHQFHV��IRU�ZKLFK�D�3DUW\�SURYLGHV�FULPLQDO�SURFHGXUHV�DQG
SHQDOWLHV�@

%RUGHU
0HDVXUHV�
3URYLVLRQ�RI
,QIRUPDWLRQ

(DFK�3DUW\�VKDOO�SHUPLW�LWV�FRPSHWHQW�DXWKRULWLHV�WR�UHTXHVW�D�ULJKW�KROGHU�WR
VXSSO\�UHOHYDQW�LQIRUPDWLRQ�WR�DVVLVW�WKH�FRPSHWHQW�DXWKRULWLHV�LQ�WDNLQJ�WKH
ERUGHU�PHDVXUHV�UHIHUUHG�WR�LQ�WKLV�6HFWLRQ��$�3DUW\�PD\�DOVR�DOORZ�D�ULJKW
KROGHU�WR�VXSSO\�UHOHYDQW�LQIRUPDWLRQ�WR�LWV�FRPSHWHQW�DXWKRULWLHV�
�$UWLFOH����

>(8��$UWLFOH������±�3URYLVLRQ�RI�,QIRUPDWLRQ�IURP�WKH�5LJKW�+ROGHU
(DFK�3DUW\�VKDOO�SHUPLW�LWV�FRPSHWHQW�DXWKRULWLHV�WR�UHTXHVW�D�ULJKW�KROGHU�WR
VXSSO\�LQIRUPDWLRQ�WKDW�PD\�UHDVRQDEO\�EH�H[SHFWHG�WR�EH�ZLWKLQ�WKH�ULJKW
KROGHU
V�NQRZOHGJH�WR�DVVLVW�WKH�FRPSHWHQW�DXWKRULWLHV�LQ�WDNLQJ�WKH�ERUGHU
PHDVXUHV�UHIHUUHG�WR�LQ�WKLV�$UWLFOH��(DFK�3DUW\�DOVR�DOORZ�D�ULJKW�KROGHU�WR
VXSSO\�VXFK�LQIRUPDWLRQ�WR�LWV�FRPSHWHQW�DXWKRULWLHV�@
>&DQDGD�RSSRVHG@

%RUGHU
0HDVXUHV�
6FRSH

������(DFK�3DUW\�VKDOO�DGRSW�RU�PDLQWDLQ�SURFHGXUHV�ZLWK�UHVSHFW�WR�LPSRUW�DQG
H[SRUW�VKLSPHQWV�XQGHU�ZKLFK�
�D�����LWV�FXVWRPV�DXWKRULWLHV�PD\�DFW�XSRQ�WKHLU�RZQ�LQLWLDWLYH�WR�VXVSHQG�WKH
UHOHDVH�RI�VXVSHFW�JRRGV��DQG

���(DFK�3DUW\�VKDOO�DGRSW�RU�PDLQWDLQ�SURFHGXUHV�ZLWK�UHVSHFW�WR�LPSRUW�>(8�
DQG�H[SRUW@�VKLSPHQWV�XQGHU�ZKLFK�D�ULJKW�KROGHU�PD\�UHTXHVW�LWV�FRPSHWHQW
DXWKRULWLHV�WR�VXVSHQG�WKH�UHOHDVH�RI��RU�GHWDLQ�JRRGV�VXVSHFWHG�RI�LQIULQJLQJ
DQ�,35�>&$��)RU�WKH�SXUSRVHV�RI�WKLV�$UWLFOH��JRRGV�LQIULQJLQJ�DQ�LQWHOOHFWXDO
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UHOHDVH�RI�VXVSHFW�JRRGV��DQG

�E�����ZKHUH�DSSURSULDWH��D�ULJKW�KROGHU�PD\�UHTXHVW�LWV�FRPSHWHQW�DXWKRULWLHV

WR�VXVSHQG�WKH�UHOHDVH�RI�VXVSHFW�JRRGV�

������$�3DUW\�PD\�DGRSW�RU�PDLQWDLQ�SURFHGXUHV�ZLWK�UHVSHFW�WR�VXVSHFW�LQ�

WUDQVLW�JRRGV�RU�LQ�RWKHU�VLWXDWLRQV�ZKHUH�WKH�JRRGV�DUH�XQGHU�FXVWRPV�FRQWURO

XQGHU�ZKLFK�

�D�����LWV�FXVWRPV�DXWKRULWLHV�PD\�DFW�XSRQ�WKHLU�RZQ�LQLWLDWLYH�WR�VXVSHQG�WKH

UHOHDVH�RI��RU�WR�GHWDLQ��VXVSHFW�JRRGV��DQG

�E�����ZKHUH�DSSURSULDWH��D�ULJKW�KROGHU�PD\�UHTXHVW�LWV�FRPSHWHQW�DXWKRULWLHV

WR�VXVSHQG�WKH�UHOHDVH�RI��RU�WR�GHWDLQ��VXVSHFW�JRRGV�

�$UWLFOH����

������(DFK�3DUW\�VKDOO�LQFOXGH�LQ�WKH�DSSOLFDWLRQ�RI�WKLV�6HFWLRQ�JRRGV�RI�D

FRPPHUFLDO�QDWXUH�VHQW�LQ�VPDOO�FRQVLJQPHQWV�

������$�3DUW\�PD\�H[FOXGH�IURP�WKH�DSSOLFDWLRQ�RI�WKLV�6HFWLRQ�VPDOO�TXDQWLWLHV

RI�JRRGV�RI�D�QRQ�FRPPHUFLDO�QDWXUH�FRQWDLQHG�LQ�WUDYHOOHUV¶�SHUVRQDO�OXJJDJH�

�$UWLFOH����

DQ�,35�>&$��)RU�WKH�SXUSRVHV�RI�WKLV�$UWLFOH��JRRGV�LQIULQJLQJ�DQ�LQWHOOHFWXDO

SURSHUW\�ULJKW�VKDOO�DW�OHDVW�LQFOXGH�JRRGV�WKDW�DUH�VXEMHFW�WR�IRRWQRWH����RI

$UWLFOH����RI�WKH�$JUHHPHQW�RQ�7UDGH�5HODWHG�$VSHFWV�RI�,QWHOOHFWXDO�3URSHUW\

5LJKWV�@�>(8��QRWDEO\�LQ�UHVSHFW�RI�

�D��WUDGHPDUN�

�E��FRS\ULJKW�

�F��JHRJUDSKLFDO�LQGLFDWLRQ��DQG

�G��GHVLJQ�@

>(8�����(DFK�SDUW\�PD\�HQDEOH�VXFK�SURFHGXUHV�WR�EH�PDGH�LQ�UHVSHFW�RI

JRRGV�ZKLFK�LQYROYH�LQIULQJHPHQWV�RI�RWKHU�LQWHOOHFWXDO�SURSHUW\�ULJKWV�@

���(DFK�3DUW\�VKDOO�DGRSW�RU�PDLQWDLQ�SURFHGXUHV�ZLWK�UHVSHFW�WR�LPSRUW�>(8�

DQG�H[SRUW@�VKLSPHQWV�XQGHU�ZKLFK�LWV�FRPSHWHQW�DXWKRULWLHV�PD\�DFW�XSRQ

WKHLU�RZQ�LQLWLDWLYH�WR�VXVSHQG�WKH�UHOHDVH�RI��RU�WR�GHWDLQ�JRRGV�VXVSHFWHG�RI

LQIULQJLQJ�DQ�,35�>(8��QRWDEO\�LQ�UHVSHFW�RI�WKRVH�OLVWHG�LQ�SDUDJUDSK���@

>(8�����)RU�WKH�SXUSRVHV�RI�WKLV�SURYLVLRQ�

�D���,PSRUW�VKLSPHQWV��PHDQV�VKLSPHQWV�RI�JRRGV�EURXJKW�LQWR�WKH�WHUULWRU\

RI�WKH�SDUWLHV�IURP�D�SODFH�RXWVLGH�WKDW�WHUULWRU\��H[FOXGLQJ�JRRGV�WKDW�KDYH

EHHQ�FOHDUHG�IRU�KRPH�FRQVXPSWLRQ�

�E���([SRUW�VKLSPHQWV��PHDQV�VKLSPHQWV�RI�JRRGV�ZKLFK�DUH�WR�EH�WDNHQ�IURP

WKH�WHUULWRU\�RI�WKH�SDUWLHV�WR�D�SODFH�RXWVLGH�WKDW�WHUULWRU\�@

>&$�����(DFK�3DUW\�PD\�H[FOXGH�IURP�WKH�DSSOLFDWLRQ�RI�WKH�DERYH�SURYLVLRQV

VPDOO�TXDQWLWLHV�RI�JRRGV�RI�D�QRQ�FRPPHUFLDO�QDWXUH�FRQWDLQHG�LQ�WUDYHOOHUV¶

SHUVRQDO�OXJJDJH�RU�VHQW�LQ�VPDOO�FRQVLJQPHQWV�@

%RUGHU

0HDVXUHV�

$SSOLFDWLRQ�E\

WKH�5LJKW

+ROGHU

������(DFK�3DUW\�VKDOO�SURYLGH�WKDW�LWV�FRPSHWHQW�DXWKRULWLHV�UHTXLUH�D�ULJKW

KROGHU�WKDW�UHTXHVWV�WKH�SURFHGXUHV�GHVFULEHG�LQ�VXESDUDJUDSKV���E��DQG���E�

RI�$UWLFOH�����%RUGHU�0HDVXUHV��WR�SURYLGH�DGHTXDWH�HYLGHQFH�WR�VDWLVI\�WKH

FRPSHWHQW�DXWKRULWLHV�WKDW��XQGHU�WKH�ODZ�RI�WKH�3DUW\�SURYLGLQJ�WKH

SURFHGXUHV��WKHUH�LV�SULPD�IDFLH�DQ�LQIULQJHPHQW�RI�WKH�ULJKW�KROGHU
V

LQWHOOHFWXDO�SURSHUW\�ULJKW��DQG�WR�VXSSO\�VXIILFLHQW�LQIRUPDWLRQ�WKDW�PD\

UHDVRQDEO\�EH�H[SHFWHG�WR�EH�ZLWKLQ�WKH�ULJKW�KROGHU¶V�NQRZOHGJH�WR�PDNH�WKH

VXVSHFW�JRRGV�UHDVRQDEO\�UHFRJQL]DEOH�E\�WKH�FRPSHWHQW�DXWKRULWLHV��7KH

UHTXLUHPHQW�WR�SURYLGH�VXIILFLHQW�LQIRUPDWLRQ�VKDOO�QRW�XQUHDVRQDEO\�GHWHU

UHFRXUVH�WR�WKH�SURFHGXUHV�GHVFULEHG�LQ�VXESDUDJUDSKV���E��DQG���E��RI�$UWLFOH

����%RUGHU�0HDVXUHV��

������(DFK�3DUW\�VKDOO�SURYLGH�IRU�DSSOLFDWLRQV�WR�VXVSHQG�WKH�UHOHDVH�RI��RU�WR

GHWDLQ��DQ\�VXVSHFW�JRRGV��XQGHU�FXVWRPV�FRQWURO�LQ�LWV�WHUULWRU\��$�3DUW\�PD\

SURYLGH�IRU�VXFK�DSSOLFDWLRQV�WR�DSSO\�WR�PXOWLSOH�VKLSPHQWV��$�3DUW\�PD\

SURYLGH�WKDW��DW�WKH�UHTXHVW�RI�WKH�ULJKW�KROGHU��WKH�DSSOLFDWLRQ�WR�VXVSHQG�WKH

UHOHDVH�RI��RU�WR�GHWDLQ��VXVSHFW�JRRGV�PD\�DSSO\�WR�VHOHFWHG�SRLQWV�RI�HQWU\

DQG�H[LW�XQGHU�FXVWRPV�FRQWURO�

������(DFK�3DUW\�VKDOO�HQVXUH�WKDW�LWV�FRPSHWHQW�DXWKRULWLHV�LQIRUP�WKH�DSSOLFDQW

ZLWKLQ�D�UHDVRQDEOH�SHULRG�ZKHWKHU�WKH\�KDYH�DFFHSWHG�WKH�DSSOLFDWLRQ��:KHUH

LWV�FRPSHWHQW�DXWKRULWLHV�KDYH�DFFHSWHG�WKH�DSSOLFDWLRQ��WKH\�VKDOO�DOVR�LQIRUP

WKH�DSSOLFDQW�RI�WKH�SHULRG�RI�YDOLGLW\�RI�WKH�DSSOLFDWLRQ�

������$�3DUW\�PD\�SURYLGH�WKDW��ZKHUH�WKH�DSSOLFDQW�KDV�DEXVHG�WKH�SURFHGXUHV

GHVFULEHG�LQ�VXESDUDJUDSKV���E��DQG���E��RI�$UWLFOH�����%RUGHU�0HDVXUHV���RU

ZKHUH�WKHUH�LV�GXH�FDXVH��LWV�FRPSHWHQW�DXWKRULWLHV�KDYH�WKH�DXWKRULW\�WR�GHQ\�

VXVSHQG��RU�YRLG�DQ�DSSOLFDWLRQ�

�$UWLFOH����

���(DFK�3DUW\�VKDOO�SURYLGH�WKDW�LWV�FRPSHWHQW�DXWKRULWLHV�UHTXLUH�D�ULJKW

KROGHU�WKDW�UHTXHVWV�WKH�SURFHGXUHV�GHVFULEHG�LQ�$UWLFOH������WR�SURYLGH

DGHTXDWH�HYLGHQFH�WR�VDWLVI\�WKH�FRPSHWHQW�DXWKRULWLHV�WKDW��XQGHU�WKH�ODZ�RI

WKH�3DUW\�SURYLGLQJ�WKH�SURFHGXUHV��WKHUH�LV�SULPD�IDFLH�DQ�LQIULQJHPHQW�RI

WKH�ULJKW�KROGHU
V�LQWHOOHFWXDO�SURSHUW\�ULJKW��DQG�WR�VXSSO\�VXIILFLHQW

LQIRUPDWLRQ�WKDW�PD\�UHDVRQDEO\�EH�H[SHFWHG�WR�EH�ZLWKLQ�WKH�ULJKW�KROGHU
V

NQRZOHGJH�WR�PDNH�WKH�VXVSHFW�JRRGV�UHDVRQDEO\�UHFRJQLVDEOH�E\�WKH

FRPSHWHQW�DXWKRULWLHV��7KH�UHTXLUHPHQW�WR�SURYLGH�VXIILFLHQW�LQIRUPDWLRQ�VKDOO

QRW�XQUHDVRQDEO\�GHWHU�UHFRXUVH�WR�WKH�SURFHGXUHV�GHVFULEHG�LQ�$UWLFOH������

���(DFK�3DUW\�VKDOO�SURYLGH�IRU�DSSOLFDWLRQV�WR�VXVSHQG�WKH�UHOHDVH�RI��RU�WR

GHWDLQ�JRRGV�VXVSHFWHG�RI�LQIULQJLQJ�DQ�,35�OLVWHG�$UWLFOH�������>(8��XQGHU

FXVWRPV�FRQWURO�LQ�LWV�WHUULWRU\@>&$��WR�VXJJHVW�DOWHUQDWH�ZRUGLQJ@��7KH

FRPSHWHQW�DXWKRULWLHV�PD\�SURYLGH�IRU�VXFK�DSSOLFDWLRQV�WR�DSSO\�WR�PXOWLSOH

VKLSPHQWV��(DFK�3DUW\�PD\�SURYLGH�WKDW��DW�WKH�UHTXHVW�RI�WKH�ULJKW�KROGHU�

WKH�DSSOLFDWLRQ�WR�VXVSHQG�WKH�UHOHDVH�RI��RU�WR�GHWDLQ�VXVSHFW�JRRGV�PD\

DSSO\�WR�VHOHFWHG�SRLQWV�RI�HQWU\�DQG�H[LW�XQGHU�FXVWRPV�FRQWURO�

���(DFK�3DUW\�VKDOO�HQVXUH�WKDW�LWV�FRPSHWHQW�DXWKRULWLHV�LQIRUP�WKH�DSSOLFDQW

ZLWKLQ�D�UHDVRQDEOH�SHULRG�ZKHWKHU�WKH\�KDYH�DFFHSWHG�WKH�DSSOLFDWLRQ�

:KHUH�LWV�FRPSHWHQW�DXWKRULWLHV�KDYH�DFFHSWHG�WKH�DSSOLFDWLRQ��WKH\�VKDOO�DOVR

LQIRUP�WKH�DSSOLFDQW�RI�WKH�SHULRG�RI�YDOLGLW\�RI�WKH�DSSOLFDWLRQ�

���$�3DUW\�PD\�SURYLGH�WKDW��ZKHUH�WKH�DSSOLFDQW�KDV�DEXVHG�WKH�SURFHGXUHV

GHVFULEHG�LQ�$UWLFOH�������RU�ZKHUH�WKHUH�LV�GXH�FDXVH��LWV�FRPSHWHQW

DXWKRULWLHV�KDYH�WKH�DXWKRULW\�WR�GHQ\��VXVSHQG��RU�YRLG�DQ�DSSOLFDWLRQ�

%RUGHU

0HDVXUHV�

6HFXULW\

(DFK�3DUW\�VKDOO�SURYLGH�WKDW�LWV�FRPSHWHQW�DXWKRULWLHV�KDYH�WKH�DXWKRULW\�WR

UHTXLUH�D�ULJKW�KROGHU�WKDW�UHTXHVWV�WKH�SURFHGXUHV�GHVFULEHG�LQ�VXESDUDJUDSKV

��E��DQG���E��RI�$UWLFOH�����%RUGHU�0HDVXUHV��WR�SURYLGH�D�UHDVRQDEOH�VHFXULW\

RU�HTXLYDOHQW�DVVXUDQFH�VXIILFLHQW�WR�SURWHFW�WKH�GHIHQGDQW�DQG�WKH�FRPSHWHQW

DXWKRULWLHV�DQG�WR�SUHYHQW�DEXVH��(DFK�3DUW\�VKDOO�SURYLGH�WKDW�VXFK�VHFXULW\�RU

HTXLYDOHQW�DVVXUDQFH�VKDOO�QRW�XQUHDVRQDEO\�GHWHU�UHFRXUVH�WR�WKHVH

SURFHGXUHV��$�3DUW\�PD\�SURYLGH�WKDW�VXFK�VHFXULW\�PD\�EH�LQ�WKH�IRUP�RI�D

ERQG�FRQGLWLRQHG�WR�KROG�WKH�GHIHQGDQW�KDUPOHVV�IURP�DQ\�ORVV�RU�GDPDJH

UHVXOWLQJ�IURP�DQ\�VXVSHQVLRQ�RI�WKH�UHOHDVH�RI��RU�GHWHQWLRQ�RI��WKH�JRRGV�LQ

WKH�HYHQW�WKH�FRPSHWHQW�DXWKRULWLHV�GHWHUPLQH�WKDW�WKH�JRRGV�DUH�QRW

LQIULQJLQJ��$�3DUW\�PD\��RQO\�LQ�H[FHSWLRQDO�FLUFXPVWDQFHV�RU�SXUVXDQW�WR�D

MXGLFLDO�RUGHU��SHUPLW�WKH�GHIHQGDQW�WR�REWDLQ�SRVVHVVLRQ�RI�VXVSHFW�JRRGV�E\

SRVWLQJ�D�ERQG�RU�RWKHU�VHFXULW\�

�$UWLFOH����

(DFK�3DUW\�VKDOO�SURYLGH�WKDW�LWV�FRPSHWHQW�DXWKRULWLHV�KDYH�WKH�DXWKRULW\�WR

UHTXLUH�D�ULJKW�KROGHU�WKDW�UHTXHVWV�WKH�SURFHGXUHV�GHVFULEHG�LQ�$UWLFOH�����

WR�SURYLGH�D�UHDVRQDEOH�VHFXULW\�RU�HTXLYDOHQW�DVVXUDQFH�VXIILFLHQW�WR�SURWHFW

WKH�GHIHQGDQW�DQG�WKH�FRPSHWHQW�DXWKRULWLHV�DQG�WR�SUHYHQW�DEXVH��(DFK

3DUW\�VKDOO�SURYLGH�WKDW�VXFK�VHFXULW\�RU�HTXLYDOHQW�DVVXUDQFH�VKDOO�QRW

XQUHDVRQDEO\�GHWHU�UHFRXUVH�WR�WKHVH�SURFHGXUHV��>&$��$�3DUW\�PD\�SURYLGH

WKDW�VXFK�VHFXULW\�PD\�EH�LQ�WKH�IRUP�RI�D�ERQG�FRQGLWLRQHG�WR�KROG�WKH

GHIHQGDQW�KDUPOHVV�IURP�DQ\�ORVV�RU�GDPDJH�UHVXOWLQJ�IURP�DQ\�VXVSHQVLRQ

RI�WKH�UHOHDVH�RI��RU�GHWHQWLRQ�RI��WKH�JRRGV�LQ�WKH�HYHQW�WKH�FRPSHWHQW

DXWKRULWLHV�GHWHUPLQH�WKDW�WKH�JRRGV�DUH�QRW�LQIULQJLQJ��$�3DUW\�PD\��RQO\�LQ

H[FHSWLRQDO�FLUFXPVWDQFHV�RU�SXUVXDQW�WR�D�MXGLFLDO�RUGHU��SHUPLW�WKH

GHIHQGDQW�WR�REWDLQ�SRVVHVVLRQ�RI�VXVSHFW�JRRGV�E\�SRVWLQJ�D�ERQG�RU�RWKHU

VHFXULW\�@
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'HWHUPLQDWLRQ

DV�WR

,QIULQJHPHQW

(DFK�3DUW\�VKDOO�DGRSW�RU�PDLQWDLQ�SURFHGXUHV�E\�ZKLFK�LWV�FRPSHWHQW

DXWKRULWLHV�PD\�GHWHUPLQH��ZLWKLQ�D�UHDVRQDEOH�SHULRG�DIWHU�WKH�LQLWLDWLRQ�RI�WKH

SURFHGXUHV�GHVFULEHG�LQ�$UWLFOH�����%RUGHU�0HDVXUHV���ZKHWKHU�WKH�VXVSHFW

JRRGV�LQIULQJH�DQ�LQWHOOHFWXDO�SURSHUW\�ULJKW�

�$UWLFOH����

������(DFK�3DUW\�VKDOO�SURYLGH�WKDW�LWV�FRPSHWHQW�DXWKRULWLHV�KDYH�WKH�DXWKRULW\

WR�RUGHU�WKH�GHVWUXFWLRQ�RI�JRRGV�IROORZLQJ�D�GHWHUPLQDWLRQ�UHIHUUHG�WR�LQ

$UWLFOH�����'HWHUPLQDWLRQ�DV�WR�,QIULQJHPHQW��WKDW�WKH�JRRGV�DUH�LQIULQJLQJ��,Q

FDVHV�ZKHUH�VXFK�JRRGV�DUH�QRW�GHVWUR\HG��HDFK�3DUW\�VKDOO�HQVXUH�WKDW�

H[FHSW�LQ�H[FHSWLRQDO�FLUFXPVWDQFHV��VXFK�JRRGV�DUH�GLVSRVHG�RI�RXWVLGH�WKH

FKDQQHOV�RI�FRPPHUFH�LQ�VXFK�D�PDQQHU�DV�WR�DYRLG�DQ\�KDUP�WR�WKH�ULJKW

KROGHU�

������,Q�UHJDUG�WR�FRXQWHUIHLW�WUDGHPDUN�JRRGV��WKH�VLPSOH�UHPRYDO�RI�WKH

WUDGHPDUN�XQODZIXOO\�DIIL[HG�VKDOO�QRW�EH�VXIILFLHQW��RWKHU�WKDQ�LQ�H[FHSWLRQDO

FDVHV��WR�SHUPLW�UHOHDVH�RI�WKH�JRRGV�LQWR�WKH�FKDQQHOV�RI�FRPPHUFH�

������$�3DUW\�PD\�SURYLGH�WKDW�LWV�FRPSHWHQW�DXWKRULWLHV�KDYH�WKH�DXWKRULW\�WR

LPSRVH�DGPLQLVWUDWLYH�SHQDOWLHV�IROORZLQJ�D�GHWHUPLQDWLRQ�UHIHUUHG�WR�LQ�$UWLFOH

����'HWHUPLQDWLRQ�DV�WR�,QIULQJHPHQW��WKDW�WKH�JRRGV�DUH�LQIULQJLQJ�

�$UWLFOH����

(DFK�3DUW\�VKDOO�DGRSW�RU�PDLQWDLQ�SURFHGXUHV�E\�ZKLFK�LWV�FRPSHWHQW

DXWKRULWLHV�PD\�GHWHUPLQH��ZLWKLQ�D�UHDVRQDEOH�SHULRG�DIWHU�WKH�LQLWLDWLRQ�RI

WKH�SURFHGXUHV�GHVFULEHG�LQ�$UWLFOH�������ZKHWKHU�WKH�VXVSHFW�JRRGV�LQIULQJH

DQ�LQWHOOHFWXDO�SURSHUW\�ULJKW�$UWLFOH������±�5HPHGLHV

���(DFK�3DUW\�VKDOO�SURYLGH�WKDW�LWV�FRPSHWHQW�DXWKRULWLHV�KDYH�WKH�DXWKRULW\

WR�RUGHU�WKH�GHVWUXFWLRQ�RI�JRRGV�IROORZLQJ�D�GHWHUPLQDWLRQ�UHIHUUHG�WR�LQ

$UWLFOH������WKDW�WKH�JRRGV�DUH�LQIULQJLQJ��,Q�FDVHV�ZKHUH�VXFK�JRRGV�DUH�QRW

GHVWUR\HG��HDFK�3DUW\�VKDOO�HQVXUH�WKDW��H[FHSW�LQ�H[FHSWLRQDO�FLUFXPVWDQFHV�

VXFK�JRRGV�DUH�GLVSRVHG�RI�RXWVLGH�WKH�FKDQQHOV�RI�FRPPHUFH�LQ�VXFK�D

PDQQHU�DV�WR�DYRLG�DQ\�KDUP�WR�WKH�ULJKW�KROGHU�

���,Q�UHJDUG�WR�FRXQWHUIHLW�WUDGHPDUN�JRRGV��WKH�VLPSOH�UHPRYDO�RI�WKH

WUDGHPDUN�XQODZIXOO\�DIIL[HG�VKDOO�QRW�EH�VXIILFLHQW��RWKHU�WKDQ�LQ�H[FHSWLRQDO

FDVHV��WR�SHUPLW�UHOHDVH�RI�WKH�JRRGV�LQWR�WKH�FKDQQHOV�RI�FRPPHUFH�

���(DFK�3DUW\�PD\�SURYLGH�WKDW�LWV�FRPSHWHQW�DXWKRULWLHV�KDYH�WKH�DXWKRULW\�WR

LPSRVH�DGPLQLVWUDWLYH�SHQDOWLHV�IROORZLQJ�D�GHWHUPLQDWLRQ�UHIHUUHG�WR�LQ

$UWLFOH������WKDW�WKH�JRRGV�DUH�LQIULQJLQJ�
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